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"PLY TO OPPOSITIOR OP DAVIS

Ohio Radio Associates, Inc. ("ORA"), by it. attorneys, pursuant to Section

1.294 (c)(3) of the co.-i.sion's Rules, hereby submits this reply to opposition.

On June 6, 1994, ORA filed a aotion to dis.iss the application of Shellee F.

Davis ("Davis"). Dis.issal was requested because Davis does not have a proposed

tower site and because she has failed to diligently prosecute her application by

not obtaining a new site. On June 15, 1994, Davis filed an opposition thereto.

In reply to the opposition, ORA submits the following comments.

A. noted in the .etion to dis.i.s, Davis filed an ..endment on March 28,

1994, and reported that her proposed tower site had been sold by Mid-Ohio

co..unications, Inc. to Spirit Communications, Inc. Although Davis never

disclosed when the .ite was sold, she was given written confirmation of the sale

by Kid-Ohio on Karch 2, 1994.

Davis further clai.ed that she had received "reasonable assurance" of the

availability of the tower site from the new owner. However, in a pleading, dated

Kay 3, 1994, Davis reported that the new owner had changed his mind. Davis was

aware of the unavailability of the tower site from the new owner at least by

April 13, 1994. Davis represented in her May 3, 1994, pleading that she was in

the process of securing permission for a new site and promised to file an

...ndaent. Davis so far has failed to file an amendment specifying a new tower

site. David A. Ringer, another applicant in this proceeding who also had

initially specified the now unavailable Mid-Ohio tower site, filed amendment on

Kay 9, 1994, specifying a new tower site.

ORA contended in its .etion to dismiss that the application of Davis must

be dis.is.ed with prejudice for failure to prosecute. She does not have a tower

site and has not been diligent in specifying a new site.

In opposition to the motion to dismiss, Davis contends Commission precedent

does not require dis.issal of her application because of a failure to a.end to

specify a new tower site. However, Davis is wrong as to this fundamental tenet

of co.-ission policy. Royce International Broadcasting Co. v. FCC, 820 F.2d

1332, 1332 (D.C. Cir. 1987).
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Davis furth.r clai.s that sh. will a••nd h.r application within thr•• we.ks

to specify a new tow.r sit.. According to Davis, Commission policy gives h.r at

least .ix aonths to locat. a n.w tow.r .it. and to file an appropriate a••ndaent.

Howev.r, Davis .isund.rstands co_ission policy in this r.sp.ct. Du.

dilig.nc. d.pends on th. unique facts and circuastances of each cas.. Shablom

Iwadcastina' Inc., 93 FCC2d 1027, 1030 (R.v. Bd. 1983). 5•• al.o, CD

'roadcIstipa LLiited Partn.r.hip v. FCC, Case No. 92-1263, p. 12, decided June

13, 1994, due dilig.nc. is .n .ssenti.l .le••nt of "good c.use" to ....nd and such

due dilig.nce is ••••ur.d fro. the d.t. .n .pplicant is put on notic. or

chall.ng.d a. to an application deficiency. There, the Court held th.t an

.pplicant was required to •••nd its applic.tion, at le.st, by the ti.e it

re.ponded to • aotion to enl.rg. the i.sues raising an .pplication deficiency.

In this ca•• , due dilig.nc••USt b. measured against Ring.r's filing of a

tower sit....nda.nt on May 9, 1994, and ORA'S June 6, 1994, motion to dismiss

challenging Davis' l.ck of due diligence in this respect. Davis and Ring.r are

identically situ.ted. Therefore, D.vis .USt explain and justify why .he could

not also hav. fil.d an a••ndm.nt specifying a new tower site by May 9, 1994, or

.t th. very 1.lst, by the time of her filing a response on June 15, 1994, to

ORA'. aotion to di••i.s.

D.vis' pro.i•• , in her Jun. 15, 1994, opposition, to file • tower sit•

...nda.nt within thr•• w.eks, must be .valuated in the context of her earlier

pro.ise to file a tower site amendment. In her May 3, 1994, pleading, Davis made

such. v.gue pro.ise, but never fulfilled it. Simply put, Davis can not be

relied upon to aak. good on h.r promi•••.
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WDUPOU, in view of the foregoing, Davis .ust be dis.iased with prejudice

forthwith because sh. do.. not have a propo••d tower site and because she has

failed to diligently prosecute her application by not obtaining a new site.

Respectfully submitted,

By:iii~iil~~~:r,:e:~~-s T. elverton
Attorneys for Ohio Radio

As.ociates, Inc.
1155 15th st., N.W.
suite 400
washington, D.C. 20005
Tel. 202-659-3900

June 23, 1994
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Washington, D.C. 20036
Counsel for David A. Ringer
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Washington, D.C. 20015-2003
Coun.el for ASP Broadcasting Corp.

Eric S. Kravetz, Esquire
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1920 N Street, R.W.
Suite 660
Washington, D.C. 20036
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DaD J. Alpert, Esquire
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